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Before the Court is defendants’ notion to dismss
plaintiff’s conplaint (doc. no. 14) and plaintiff’s response to
that notion to disnmss (doc. no. 15).1

Plaintiff, Amr Hakim MCain, a state prisoner, files
this pro se 42 U . S.C. 8 1983 civil rights conpl ai nt agai nst
Phi | adel phi a Assistant District Attorneys Paul Henriksen and
Thomas W Dol genos, and District Attorney Lynne Abraham
Plaintiff was convicted in 1990 of rape, involuntary deviate
sexual intercourse, false inprisonnent, aggravated assault and
sinple assault of his fornmer girlfriend Lani Di ckerson.
Plaintiff alleges that the defendants failed to have two state
wi t nesses, Lani Di ckerson and James Moore, nedically tested for

genital herpes infection prior to testifying at his crimnal

To determine a notion to dism ss under Federal Rule of
Cvil Procedure 12(b)(6), the Court nust accept as true all well-
pl ed factual allegations. Santiago v. GVAC Mortg. Group, Inc.,
417 F.3d 384, 386 (3d G r. 2005).




trial in 1990. Plaintiff asserts that he was deprived of the
opportunity to “challenge the credibility” of these w tnesses,
who deni ed having the disease.

According to plaintiff, testing the wtnesses would
show that they were having an affair, which they denied during
testinmony at plaintiff’s crimnal trial. Plaintiff clains that
he contracted genital herpes as a result of this affair. As
relief, plaintiff requests that Lani D ckerson and Janes Moore be
tested for genital herpes. Plaintiff asserts that this testing
for genital herpes may prove excul patory because it wll show the
W tnesses lied on the stand and may i nmpugn the validity of his
convi cti on.

The Court need not address the nerits of each argunent
def endants advance in favor of dismssal as the plaintiff’'s §
1983 action is barred by the doctrine set forth in Heck v.

Hunphrey, 512 U.S. 477 (1994).2

The Court initially disnmissed this case as frivolous, but
| ater vacated that order because a conplaint may not be deened
frivol ous once the Court orders service of the conplaint. The
initial dismssal order was based on a statute of limtations bar
to plaintiff’'s conplaint. Inplicit in that opinion was a finding
that the case was not barred by Heck v. Hunphrey, 512 U.S. 477
(1994), but rather was controlled by WIlKkinson v. Dotson, 544
US. 44, 125 S.Ct. 1242 (2005). Because the Court determ ned
that the action was not barred by Heck, it neasured the running
of the statute of Iimtations fromthe tine plaintiff knew or
shoul d have known about the governnent’s failure to order nedical
testing at trial. That analysis was incorrect because, as
di scussed in the instant nenorandum Heck applies to bar
plaintiff’s claim The statute of limtations would not begin to
run until the underlying conviction is invalidated. See G bson

2



In Heck, a prisoner filed a 8 1983 civil suit seeking
noney damages all eging that prosecutors and officers had engaged
in an unlawful investigation, destroyed evidence and caused an
unlawful identification procedure to be used at trial. The Court
di sm ssed the plaintiff’s case, holding that:

when a state prisoner seeks damages in a 8§

1983 suit, the district court mnust consider

whet her a judgnent in favor of the plaintiff

woul d necessarily inply the invalidity of his

conviction or sentence; if it wuld, the

conplaint nust be dismssed unless the
plaintiff can denonstrate that the conviction

or sentence has already been invalidated.

ld. at 487.

Appl ying the teachings of Heck to this case, the Court
concludes that granting relief in this case would necessarily be
predi cated upon a finding that plaintiff was entitled to present
evidence at trial that both Di ckerson and Moore have genital
herpes. Therefore, the ruling in this case woul d necessarily
call into question the validity of the underlying conviction.

Plaintiff argues that he is not seeking nonetary
damages, but rather only an order that the wi tnesses subnmt to
medi cal testing for genital herpes and that the relief sought, if
granted, would not itself undermne the validity of his

conviction. The Court disagrees. Wether the plaintiff seeks

noney damages or injunctive relief, if the relief sought wll

v. Super. of N.J. Dep’t of L. & Pub. Safety, 411 F.3d 427, 447
(3d. Gir. 2005).




necessarily invalidate the validity of the conviction, it is

barred by Heck. See WIlkinson v. Dotson, 544 U. S. 44, 125 S.C

1242, 1248 (2005). Here, the plaintiff seeks to revisit the
correctness of the state court’s proceedi ngs regardi ng whet her
plaintiff should have been permtted to offer certain excul patory
evidence. This is precisely the type of direct inpeachnent of a
state conviction that Heck prohibits.

W1 ki nson also is not helpful to plaintiff. There, the
Court declared Heck inapplicable to clains brought by two
prisoners seeking declaratory and injunctive relief for allegedly
unconstitutional state parole board procedures. The procedural
chal l enges at issue in WIkinson involved the ex post facto
ef fect of applying new parole guidelines retroactively to
pri soners whose sentences began before those gui delines were
enacted. The relief sought — a new parole board hearing — did
not mean the prisoners would be entitled to speedi er rel ease, but
rather at nost nmeant a new parol e board hearing for each prisoner
that may or may not affect their rel ease dates. Nothing in the
prisoners’ clains questioned their convictions or sentences. The
state argued that the claim in essence, was an attenpt to seek
earlier release through inplying the invalidity of prisoners’
sent ences, which included the parole board determ nations.
W1 kinson, 125 S.Ct. at 1248-49 (focusing on the “sentence”

| anguage in Heck). The Court clarified that a prisoner’s



sentence is the “substantive determ nations as to the |ength of
confinenent,” and not parole board determ nations. |d. at 1249.
Moreover, the Court |ikened parol e board procedures to other
“prison adm nistrative conditions” that are consistently
chal | enged under 8 1983. [d. (“this Court has repeatedly
permtted prisoners to bring 8 1983 actions challenging the
conditions of their confinenent — conditions that, were Chio
right, mght be considered part of the ‘sentence’” and therefore
barred by Heck). The Court determ ned that the “connection
between the constitutionality of the prisoners’ parole
proceedi ngs and rel ease fromconfinenent is too tenuous here to
achieve Chio' s legal door-closing objective.” [1d. at 1246.

Here, by contrast, plaintiff’s claim i.e. mandating a
medi cal test which would disclose the availability of excul patory
evi dence, would directly call into question his conviction in
state court. The focus here is on the “conviction” |anguage in
Heck. To grant a nedical test would underm ne the procedural and
substantive determ nation of the state trial court that the
evi dence was i nadm ssible, thereby questioning the validity of
the conviction that followed. Unlike the procedural challenge in
Wl kinson and the relief in the formof a new parole board
hearing that may or may not have resulted in a grant of parole,
the granting of the nedical testing goes to the validity of the

trial upon which plaintiff’s conviction is based. Moreover, the



connection between the test results and the direct challenge to
plaintiff’s conviction is not “too tenuous,” as the grant of the
test itself requires the Court to change an evidentiary ruling at
trial that formed the basis of plaintiff’s conviction. The
proper avenue for such a claimis a habeas petition, not a civil
action under 8§ 1983.

For all of these reasons, the notion to dismss wll be

gr ant ed.
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AND NOW this 13th day of April 2006, it is hereby
ORDERED t hat Defendants’ Mdtion to Dismss (doc. no. 14) is

GRANTED. The case shall be marked CLOSED.

AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.



